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RAILWAY (ROY HILL INFRASTRUCTURE PTY LTD) AGREEMENT BILL 2010 

Committee 

Resumed from 13 October. The Deputy Chairman of Committees (Hon Michael Mischin) in the chair; Hon 
Norman Moore (Leader of the House) in charge of the bill. 

Clause 1: Short title —  

Progress was reported after the clause had been partly considered. 

Hon JON FORD: I will conclude my remarks on clause 1 with a commentary on the Newman–Nullagine road. 
Although it will not be directly affected by this particular agreement, it is worth noting that it will certainly be 
affected by the project in its total. In the briefing I had from the company I raised the issue about mixed traffic. I 
have directed some questions to the Minister for Transport on this particular road. The company agreed that it 
was a problem and suggested that it probably is an opportunity for the companies that access that road, in 
partnership with the government, to complete that upgrade, especially since a major realignment goes around the 
mine. Currently, the Newman–Nullagine road goes right through the middle of the proposed Roy Hill mine and 
has to be realigned around to the east and over the top. Perhaps this is an opportunity now to finish that road at 
the northernmost end of the FMG mine site—all the way to Nullagine would be good—as it is the main area of 
heavy traffic. I encourage the government to undertake some sort of partnership in completing that road. I 
encourage the government to see whether it can explore those opportunities because, as I said, this company has 
said it is prepared to at least discuss that.  

Hon NORMAN MOORE: I acknowledge the points about the road made by Hon Jon Ford. There is no 
provision in the state agreement act for that to happen but I have no doubt that discussions will happen between 
the Minister for Transport and the companies about what might occur if the road has to be realigned and what 
future plans the government has to upgrade the road. 

Clause put and passed.  

Clauses 2 and 3 put and passed.  

Clause 4: Ratification and authorisation — 

The DEPUTY CHAIRMAN: The question now is that clause 4 be postponed. 

Hon NORMAN MOORE: I need to move that. It would be a good thing if the chair could move motions!  

The DEPUTY CHAIRMAN: I am sorry; I had understood that had been a subject of discussion and agreement, 
but you are quite right. 

Clause 4 postponed until after consideration of schedule 1, on motion by Hon Norman Moore (Leader of 
the House).  

[See page 7715.] 

Clause 5: State empowered under clause 20 —  

Hon ROBIN CHAPPLE: Clause 5 refers to the state being empowered under clause 20. I do not know whether 
it is the appropriate time to do this but I would not mind looking at clause 20 of the agreement as it stands. It 
crops up a couple of times. It is headed “Taking of land for the purposes of this Agreement” and reads in part — 

The State is hereby empowered, as and for a public work 31 under Parts 9 … to take for the purposes of 
this Agreement any land … 

It relates to the points Hon Jon Ford was mentioning. It is about taking land should the station owners not agree 
to the process of negotiation.  

Hon NORMAN MOORE: I have answered this about four times already. I have explained to the member what 
the provision in the state agreement act is. It has been in other state agreement acts. It is the government’s 
intention that the two parties seek to reach agreement or come to a commercial arrangement. If at the end of the 
day that cannot be achieved, although that has not been the case in the past, the government can resume the land. 
I understand that no compensation is payable by the government under that proposal. I imagine agreement will 
be reached between the two parties. I certainly hope so because, at the end of the day, the government is very 
keen for there to be a cooperative outcome on this. If it turns out at the very conclusion of all this that agreement 
cannot be reached, the government will then be faced with whether one pastoral leaseholder could hold up a 
$7 billion project. It is more likely the government will come down on the side of the $7 billion project and 
resume the land. I have no doubt that agreement can be reached in the meantime.  

Hon JON FORD: I was going to take this up in the —  
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Hon Norman Moore: Which is what I thought we were going to do. If you are going to go around and around, I 
do not know how much time you want to spend on this.  

Hon JON FORD: I will take it up during debate on the agreement. 

Hon ROBIN CHAPPLE: Are we saying we will not deal with any of the parts of these general provisions that 
refer back to the agreement, but we will deal with the agreement later?  

Hon Norman Moore: That is clause 4, which we have deferred for the purpose of coming back to consider the 
consequences of the agreement.  

Clause put and passed. 

Clauses 6 to 15 put and passed. 

Schedule 1: Railway (Roy Hill Infrastructure Pty Ltd) Agreement 2010 — 

Hon JON FORD: I will continue to talk about clause 20 of schedule 1, although I will come back to the earlier 
clauses — 

Hon Norman Moore: To help, will we call them paragraphs so that we do not confuse them with the clauses in 
the bill? 

Hon JON FORD: We have dealt with all clauses except clause 4. Clause 20 of the schedule, as the Leader of the 
House has pointed out, deals with relinquishing land if an agreement cannot be reached. The Leader of the 
House pointed out that the government is keen for the project to go ahead and that this part of the agreement 
places an obligation on the company to negotiate in good faith. Is that correct?  

Hon NORMAN MOORE: The company is seeking to access land that is currently owned—if we can call 
holding a lease ownership—to facilitate building the railway line. The company is required to get the approval of 
the landowner to enable that to happen. In the event that an agreement cannot be reached, the government can 
intervene. I have no doubt that the company is negotiating in good faith, because it wants access to Roy Hill, and 
I am aware of some of the figures that have been quoted about who wants what for this to be achieved. I have no 
doubt that at some time down the track, bearing in mind that we are dealing with a very significant project for 
Western Australia, an agreement will be reached, and I hope that the member agrees with it. 

Hon JON FORD: I have no doubt that this $7 billion project is important. We just talked about intervention if 
an agreement cannot be reached. I would like to know what the boundaries of that intervention are. The only one 
the Leader of the House has talked about is that if an agreement cannot be reached, the government would seek 
to resume the land. The Leader of the House makes the point that that has never occurred in the past and that the 
government would be reluctant to exercise that option. However, usually good faith is very subjective. From a 
human resources and industrial relations perspective, that is why there is a period of arbitration and an arbitrator. 
I want to know from the minister whether there will be an arbitration process before the point at which the 
government says that an agreement cannot be reached and the government will take the land, what that involves 
and how each of the parties can access it, or whether will it be done purely through litigation. 

Hon NORMAN MOORE: Clause 20(3) states — 

The Company shall pay to the State on demand the costs of or incidental to any land taken at the request 
of and on behalf of the Company including but not limited to any compensation payable to any holder 
of native title or of native title rights and interests in the land. 

Fundamentally, the state can require the company to pay compensation to the landholder. In the event that such 
an agreement cannot be reached, I imagine that the government would seek an arbitrator to arbitrate the 
compensation outcome. This clause has been contained in state agreement acts for a very long time, including 
the state agreements that the former government put through this Parliament. It did not seem to be a problem 
then and I am surprised that it is a problem now. There needs to be a provision in a state agreement act for 
companies to have access to land to build projects of the magnitude that require a state agreement act. The 
standard clause that has been put in place over time is that a commercial arrangement is sought between the 
company and the landholder. It is my understanding that there has not been an occasion in the past when an 
agreement could not be reached. There is an expectation that what has happened in the past will continue to 
happen in the future. I know the two Mr Kennedys, and I know that they are a bit different from other people in 
respect to how hard they negotiate, but I expect that there will be a resolution to the issue. However, if the 
leaseholders will not agree under any circumstances, regardless of what offers are made, the government must 
make a judgement about whether the interests of the leaseholder are more important than the interests of the 
company. I have already indicated that I would have thought that the interest of the company would take 
precedence, given the magnitude of the project. The government could then resume the land and require the 
company to pay compensation, and that could be arbitrated if the matter was still in dispute. 
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Hon JON FORD: I have no problem at all with what the minister is saying and I understand that this is a 
standard clause in state agreement acts. As I said at the very outset, unlike the Greens (WA), my party and I 
believe that agreement acts, generally, have served us well. I do not have a problem with that. In fact, I do not 
have a problem with any of this. However, a number of my constituents—this is not limited to the Kennedys—
have, for the first time, found themselves directly involved in this matter and people on other pastoral leases are 
looking at this and thinking that this could happen to them too. I am thinking of the Yeelirrie project and 
titanium prospectivity et cetera. They are looking to me, as the local member, to find out what are the processes, 
the boundaries of the discussions that they can have and what the endgame is. I have never been involved in 
these types of negotiations at any level, either in the opportunity I was given as a minister, as a local member or 
in any other role I have played in the resources sector. I am seeking from the Leader of the House an explanation 
about the processes and options that are available to those people because, from what I have heard, they have 
been given one side of the story, which is from the company’s perspective, and a couple of those people 
considered that to be an intimidatory threat. I am not saying that the company did that, but those people were 
given only part of the story. The minister has already mitigated that perception by saying that if an agreement 
cannot be reached, one of the steps that can be taken is an arbitrated outcome, which is good. I think that will 
allay some of their concerns. I would like to know at what point it is decided that arbitration is needed. Is 
arbitration initiated by the company or can it be initiated by a pastoral lessee or another party such as a local 
government? Where would they go to initiate that, and from whom can they get advice? Do they need legal 
representation or does a government agency step in to do the arbitration or initiate that process? We cannot go to 
the pastoral board and there is no Fair Work Australia commission. Where could they go? I do not have that 
information so I am seeking that from the Leader of the House.  

Hon NORMAN MOORE: I will go through this again and hopefully we will resolve the matter once and for 
all. At the moment there is negotiation between landholders and the company. The state agreement act 
contemplates that a commercial arrangement will be reached. That has been the case in the past. However, if a 
stage is reached at which a commercial arrangement cannot be made, I would presume the company would come 
to the government and say that it cannot reach agreement on a commercial arrangement between the two parties 
and therefore seek the government’s support to use clause 20 to resume the land; that is, using the powers of 
resumption that the government has. The government would then have to make a decision about whether it 
would do that. If it chose to resume the land, clause 32, which has an arbitration clause in relation to the state 
agreement act, would then come into effect if it was necessary. Clause 32(1) states —  

Except as provided in this Agreement, any dispute or difference between the State and the Company 
arising out of or in connection with this Agreement, the construction of this Agreement or as to the 
rights duties or liabilities of either of them under this Agreement or as to any matter to be agreed upon 
between them under this Agreement must, in default of agreement between them and in the absence of 
any provision in this Agreement to the contrary, be referred to and settled by arbitration under the 
provisions of the Commercial Arbitration Act 1985 (WA) and each party may be represented before the 
arbitrator by a duly qualified legal practitioner or other representative. 

I understand that is the arbitration process that could be applied in the event that a commercial arrangement 
between two parties cannot be reached. To my knowledge that has never happened before. 

Hon JON FORD: It would be the company that initiates the petition, I suppose, to the government that they 
cannot reach a settlement—is that correct?  

Hon Norman Moore: Why would other people go to the government? It is the company that wants a resolution. 
If a leaseholder says no, he obviously does not want a resolution. The company wanting the resolution would go 
to the government and ask it to use its powers.  

Hon JON FORD: I do not assume that. My understanding, from what I have heard, is that in this particular 
negotiation the parties actually want a resolution. It is like any commercial issue—the discussion would be about 
value and how much is fair in regard to purchasing that. Is the arbitrator somebody who is appointed by the 
government?  

Hon NORMAN MOORE: I gather from what the member is saying that prior to the government seeking to 
resume the land, there may be some arbitration process between the two parties to come to a commercial 
arrangement. I think the parties could probably agree to do that, and agree to obtain an arbitrator. That could be 
part of the commercial negotiation. There is no reason they could not do that of their own volition. It may well 
come down to, from what I gather, that the price requested and the price offered is a fair way apart. It may be the 
outcome will be an arbitrated outcome. Whether both sides accept the outcome of the arbitration would have to 
be part of the commercial arrangements they put in place. Really, all I am saying is that in the event that we 
cannot get an outcome, be it by agreement or arbitration, the final fallback position is for the government to 
resume it, and then, if necessary, appoint an arbitrator to determine fair and reasonable compensation.  
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Hon JON FORD: This clause deals with a case in which the government takes the property. As the Leader of 
the House said, it has never happened before, but the government decides enough is enough, it wants to get on 
with building the project, so it says, “We are going to now resume the property.” An arbitrator would work out 
the value of that property in relation to compensation to be paid. I understand that. 

Hon Norman Moore: That is as I understand how the process would work, but I have no precedent to tell me.  

Hon JON FORD: I understand that. Apart from saying to the company, “You will consult between the third 
parties to resolve these issues”, there is no clause for an arbitration process to avoid compulsory relinquishment 
of the pastoral lease, but, through agreement, the two parties could appoint an arbitrator. It would be the 
government’s wish that, through that arbitrated outcome, it is resolved. I think that is fair and reasonable. That is 
probably what has happened in the past. We have never had the experience of going past that. I have to be 
careful in what I am saying. I am not saying the company has given any indication, but from my constituents’ 
perspective if the company said, “We don’t want to have an arbitrated outcome; this is our last and final offer” 
and goes to the government and says, “We want you to relinquish land so we can get on with this project”, would 
the government then say to the company, “We want you to have a go at an arbitrated outcome first”?  

Hon NORMAN MOORE: We could go around in circles for a very long time on this. I do not know how I can 
satisfy the honourable member’s concerns. He is raising a whole heap of hypothetical circumstances that might 
arise, for which I can only provide a judgement from my perspective of what might happen. If he is aware that 
the landholders in this case are not going to reach an agreement and have no intention of reaching an agreement, 
the government will need to find some way forward. Presumably under those circumstances the company will 
come to the government and say that it is able, under clause 20, to take the land under the Land Administration 
Act. Clause 7, which is about the railway corridor, subclause (3) states — 

The Company acknowledges that it shall be responsible for liaising with every title holder in respect of 
the land affected and for obtaining in a form and substance acceptable to the Minister all unconditional 
and irrevocable consents of each such title holder to, and all statutory consents required in respect of the 
land affected for: 

There is then a list. The agreement requires the company to make every endeavour to reach that particular 
position and to provide to the government, the minister, evidence that it has reached this agreement. If the 
company cannot reach an agreement, it would come to the government and say that it cannot fulfil its obligations 
under clause 7(3), and so therefore would request the government to resume the land under clause 20. There are 
all sorts of potential ways of reaching a conclusion, about which I can only speculate, but I have indicated to the 
member that the company wants this project to go ahead and it will do its best to reach an agreement. If the 
appointment of an arbitrator will help at any stage during the process, that will happen, because the government 
and the company are very keen to get this agreement in place and to get this project off the ground, and so every 
endeavour will be made to reach agreement. But I have to say, and I am not going to labour this point anymore, 
that at the end of the day, if it comes down to a judgement between the rights of a pastoral leaseholder and the 
possibility of a $7 billion project and the government having to use its resumption powers to enable the project to 
go ahead, I suspect that is what will happen. 

Hon JON FORD: I accept all that the minister has said. I do not think that we are in disagreement on any of 
this. As the minister has rightly pointed out, the issue is that this has never occurred before. Particularly for those 
people involved with this project, it has never occurred before. I am not talking about only Ray and Murray 
Kennedy; I am talking about those at Hillside, PGA and other pastoralists who are concerned that they will end 
up in some sort of negotiation. The history that they are referring to and the examples of which they have had 
some experience, through third party talk in a pub or around a campfire, happened some time ago during early 
acquisitions. The minister mentioned one way back at Millstream station, which was a long time ago. They are 
just looking for some guidance. I am trying to facilitate that guidance through this debate. I understand 
everything that the minister has said. I feel that everybody here wants to get a resolution, but what happens in 
these debates is that everybody’s idea of what is a fair resolution is different. The company runs a business and 
wants to limit its liability for shareholders. A pastoral lessee has a business and also has a view on the overall 
effect on the viability of his property and business.  

What we are talking about is only the rules of engagement. I am hopeful, as is the minister, that it will never 
come to requiring any formal resolution, but it is important for all parties to understand the rules of engagement. 
Because it is novel from their perspective, as it is the first time, it seems that they are feeling a little bit under the 
pump. It involves a couple of small business people. I am not talking about only Roy Hill; people are talking 
about a new port in the north and the pastoral leases that will affect. We all know the resource sector is 
expanding, so a lot of people are looking at the rules of engagement. I have talked to some people who have said 
that if they end up with a rail line going through their lease, they just want to get out, but they want a fair price 
for the amount of time and the land. The Kennedys’ position is that they want to maintain their pastoral lease and 
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their business, which adds some extra complications for them because it is an ongoing business for the next 20 
years—I cannot say 50 years in the Kennedys’ situation because they are getting on. If they want to pass that 
pastoral lease on to somebody or sell it to somebody, they need to ensure that the business is viable. They are 
just looking for the rules of engagement. I think we are just about there. Like the minister, I want to move on to 
some other issues. 

I just ask the minister to confirm that the process is that the company is required to enter into reasonable 
negotiations. Having done that, the option that it has is to say to the minister that it has resolved the issue. The 
minister must then look at it to the minister’s satisfaction and say that it is a good resolution, that it is binding 
and that it is okay. The alternative is that the company goes to the minister and says that for all its attempts to 
resolve the situation, it cannot, and so it asks the minister to exercise his powers to take the land. If the minister 
takes that option, the agreement allows for an arbitrated outcome between the government and the affected third 
party to work out what a fair compensation price is, because after all the land does belong to the state anyway. It 
is allocated crown land as opposed to unallocated crown land. An arbitrated position would be reached, the 
required amount of money would be paid, the land would be taken and the company would get on with the 
business of the $7 billion project. The minister has also indicated that the government would be reluctant to go 
down that path and would hope that every endeavour is made to resolve the issue. It is just that little bit in the 
middle. I think what the minister said was that if they had not reached agreement but it looked as though they 
could, there would be an expectation that they would enter into some sort of commercial arbitration. It would 
only be after then, if the parties still could not come to an agreement, that the government would seriously 
contemplate its options for taking the land. 

Hon NORMAN MOORE: The member has it right. I have said constantly that any resumption would be an 
absolute last resort. I have no doubt that a commercial arrangement will be reached. I have been around the 
pastoral country for a long time myself. I have not met too many pastoralists who have not done pretty well out 
of these agreements; in fact, some of them have done extraordinarily well. Many have taken a number of 
opportunities to sell their pastoral leases, for all sorts of reasons, be it a project of this sort or for environmental 
reasons, and have done quite nicely, thank you. The member’s summary of the process is right. It is clearly our 
view that any resumption would be an absolute last resort position. We hope that it does not come to that. 

Hon JON FORD: That is the response that I wanted. I thank the minister for that. I have to say that there is a bit 
of heat and concern about these things, I think caused by the uncertainty. The approach that the minister has 
outlined is a fair and reasonable position. It was put to me by a couple of people that perhaps we should tax the 
mining companies to ensure that they pay reasonable compensation. I did suggest that taxing mining companies 
is at the moment a fairly sensitive issue and we probably should not go there.  

I refer to clause 9 of schedule 1, which is headed “Community development plan”. It reads —  

(1) In this clause, the term “community and social benefits” includes:  

(a) training and guaranteed employment for indigenous and non-indigenous persons 
living in the Pilbara region of the said State;  

(b) regional development and local procurement of goods and services;  

(c) contribution to community services and facilities; and  

(d) a regionally based workforce.  

The minister referred to the Citic Pacific Mining community development plan, which is quite substantive. I was 
impressed with what that company was trying to achieve, particularly the social benefits that it had planned for 
Indigenous people. Citic Pacific’s plan goes way beyond what we have seen in the past and is much broader in 
the way it deals with Indigenous communities. I am interested to learn how this will proceed. Will the 
government provide the companies with guidelines so that they are aware of its expectations?  

Hon NORMAN MOORE: The community development plan clause is the same as the one contained in the 
mineralogy state agreement act and the two Fortescue Metals state agreement acts. The government does not tell 
the company what it has to do other than what is contained in the agreement. The company must acknowledge 
the need for community and social benefits to flow from the agreement. Any proposals need to be signed off by 
the minister. After the company puts forward its proposals to the government, the government will say whether 
or not those proposals are acceptable. Some companies have a different way of doing things and will have 
different priorities. The mineralogy state agreement involves a significant investment in Aboriginal health, if I 
remember correctly. The member made the point that this state agreement is better than past state agreements. It 
is different from the Mount Newman and Hamersley state agreement acts in which the companies built two 
towns. In fact, Hamersley built four towns. That was a significant social contribution to the basic infrastructure 
of Western Australia. At the moment the companies concerned are not required to do that. The state agreement 



Extract from Hansard 
[COUNCIL - Thursday, 14 October 2010] 

 p7696b-7717a 
Hon Jon Ford; Hon Norman Moore; Deputy Chairman; Hon Robin Chapple 

 [6] 

act requires them to put forward a community and social benefits plan. The agreement goes through the 
processes that have to be undertaken. It outlines whom the companies have to consult with. At the end of the 
day, the government will decide whether a proposal meets the fundamental requirements of the state.  

Hon ROBIN CHAPPLE: Clause 9 reads, in part — 

(1) In this clause, the term “community and social benefits” includes:  

(a) training and guaranteed employment for indigenous and non-indigenous persons 
living in the Pilbara region of the said State;  

(b) regional development and local procurement of goods and services;  

(c) contribution to community services and facilities; and  

I am interested in paragraphs (a) and (b). Given that this is an agreement between the government and the 
proponent, how often will the government test the agreement? If the company agrees that five per cent of its 
workforce will comprise Indigenous people or that it will employ so many people from the local area, how will 
that agreed commitment be tested four or five years down the track as the project progresses?  

Hon NORMAN MOORE: Clause 9(7) reads —  

The Company shall report to the Minister about the results of its periodic ongoing consultation with the 
relevant local government or local governments in accordance with the plan approved or deemed to be 
approved by the Minister under this clause and as soon as practicable after each such consultation takes 
place.  

It will probably be quarterly or whatever. Similarly, it will be required to report to the minister on an ongoing 
basis how it is implementing the community plan. With regard to clause 9(1)(a), I do not think, as I said 
yesterday, that the government will mandate that a certain proportion of people from a particular racial origin be 
employed by the company on a permanent basis over time. Most companies in the resources sector, as I said 
yesterday in my second reading response, have a positive proactive employment strategy for Aboriginal people 
in the north. Indeed, they set thresholds that are significantly higher than most other businesses in this country. 
Part of this relates to native title agreements and other arrangements with Aboriginal groups. I have no doubt that 
regardless of whether the government states that a company’s workforce should comprise five, 20 or 100 per 
cent Aboriginal people, the companies will have a healthy and robust Aboriginal employment and training 
policy. That is demonstrated every day in the Pilbara. Obviously the government will keep an eye on these 
things. I do not think we will require the company to report every week how many people are employed or how 
much training is being done. Certainly we are keen to ensure that it implements the requirements under the 
agreement.  

Hon JON FORD: Hon Robin Chapple made a good point. The clause refers to delivering a plan to the minister 
and, through the minister, the government will decide whether that plan is good enough. I asked whether the 
government will give the company an idea of its expectations to determine whether it will be able to benchmark 
its performance. Part of the agreement states that the company can revoke the agreement if it does not live up to 
its obligations. That is spelt out very early. I think the minister probably got the wrong end of the stick of my 
comments. The Cape Preston community development plan is impressive, particularly from an Indigenous 
perspective. It is a lot better than what would have happened in the past. When I arrived in Tom Price prior to the 
normalisation process, it was still a closed town. No Aboriginal man, woman or child would go into town. In 
fact, the police would pick Aboriginal people up and cart them out of the town; that is what they did. Indigenous 
people—traditional owners—were never seen in Tom Price until normalisation occurred. Holiday times were the 
only times people were seen in the town who were not working there and were not directly related family of 
people who lived in the town, and they were usually parents coming from over east. There was some discussion 
around that being a problem because that is when the break-ins would happen. The kids from boarding schools 
would be up there in the school holidays and there would be an increase in break-ins. From an Indigenous 
perspective, normalisation meant they were finally allowed into those closed towns. Notwithstanding that, I think 
it was pretty good that Premier Court introduced those agreements acts and used them as a tool to develop the 
north west. I am not sure if the planning was so good, and if we looked at it now we would probably think it was 
a bit higgledy-piggledy and that perhaps the state could have had more of a direct role in  future planning. 

I can give another example of where leverage has been used. The minister was right when he referred to Rio 
Tinto’s Argyle diamond operations and how that company made two significant changes, one of which was that 
it started moving way away from bringing in fly in, fly out workers from Perth. In fact, it laid it on the line to the 
employees and told them it had an expectation that they would live in the Kimberley, and that was even for 
Indigenous employees. Initially Indigenous employees would be taken from anywhere in the Kimberley, but, 
through economic incentives—that is, the benefits paid to employees—people have been encouraged to live in 
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Kununurra. I know young Indigenous men and women who work for the company in Broome and earn less 
money because they live in Broome than they would if they lived in Kununurra. That is fair enough, too.  

There has been a rapid increase in the number of Indigenous people involved in those operations, and not in 
traditional mining jobs for Indigenous people, which is either being a gardener or driving a bit of plant 
equipment; they have been trained up and nurtured into significant roles that have a lot more employment 
sustainability such as work processing and company administration, and commercial traineeships. That was as a 
result of negotiations between the company and the Gallop government—the minister of the day was Hon Clive 
Brown—because the company was seeking an amendment to its agreement, particularly in regards to receiving 
discounts for different payments because it wanted to go underground as it was becoming unviable to have the 
mine as an open-cut mine because too much earth had to be moved for the amount of diamond product that was 
there. The government of the day used its powers and indicated its desire for the company to increase local 
participation and particularly increase Indigenous employment—fly in, fly out employment was topical and a hot 
subject at the time—and to encourage the company to move away from fly in, fly out. Another thing that the 
company did—I know it took it up very seriously—was to look at what happened beyond the mine and assist 
local companies that were completely dependent on that company’s operation up there to look for broader 
markets where they could participate in other opportunities. It was not all because of the government; it was also 
because, internationally, Rio Tinto’s board—it is a credit to them—took a position that it wanted to employ more 
Indigenous people in its operations. That was a great thing. Two things came together and the company got what 
it wanted, and the government, from a regional development, local content, Indigenous participation perspective 
got what it wanted. 

Hon Robin Chapple made a very good point in that surely there must have to be an indication from the 
government to the company of what its expectation is, otherwise how would the minister of the day make a 
judgement on the company’s performance. As we know, portfolio reassignments occur even without a 
government being chucked out of office, and different ministers come in; people leave Parliament and retire, and 
new ministers come in. There must be something upon which to make a value judgement on the performance of 
that company. We know that occurs, and I can cite two examples of unsuccessful downstream processing that 
was required by an agreement, and the companies gave it a go. They were unsuccessful, but the companies 
would never have given it a go if it was not in the agreement, and the government would have been under 
continuous pressure to increase downstream processing if it had not given it a go. But now, as we all know, it is a 
very complex issue and it is a good example of, in those cases perhaps, a more commercial-orientated rather than 
political requirement being put into a state agreement act. 

Clause 9 of schedule 1 of the Railway (Roy Hill Infrastructure Pty Ltd) Agreement Bill 2010, under the heading 
“Community development plan” contains a very high-level requirement to provide — 

(a) training and guaranteed employment for indigenous and non-indigenous persons living in the 
Pilbara region of the said State; 

(b) regional development and local procurement of goods and services; 

(c) contribution to community services and facilities; and 

(d) a regionally based workforce. 

Surely, in negotiating this agreement, the government has specified what that means and what its expectations 
are in regards to that—I hope the minister can tell me that it has done that and that there will be periodic checks 
on it. One of the issues that Hon Robin Chapple has, and certainly constituents of mine have, is how does a 
member of Parliament know that this is being achieved? Local governments are always harping on about it to 
me—it is not just about rates. Is the minister saying that what is stated in the bill about those high-level issues 
and objectives is it? Will the minister, from time to time, look at it and say, “I think that it’s pretty good”? Is that 
what the minister is saying? 

Hon NORMAN MOORE: I think the member needs to read this particular paragraph carefully, because 
clause 9(1) is the definition of community and social benefits, and it includes those four items. Under clause 9(2) 
the company acknowledges that there is a need for community and social benefits to flow from this agreement; 
in other words, there is a need for 9(1)(a) to (d). The company acknowledges that that is what is required. 
Clause 9(3) states — 

… prior to the time at which it submits any proposals pursuant to clause 10 — 

To the government and — 

… prior to the time at which it submits any additional proposals pursuant to clause 12, it shall: 

(a) consult with the relevant local government or local governments with respect to the need for 
community and social benefits in relation to the developments proposed; 
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So the company has to consult with the relevant local governments, which are Port Hedland and East Pilbara, in 
relation to clause 9(1)(a), (b), (c) and (d). Bearing in mind that these local authorities know what the 
circumstances are in each particular local authority area, clause 9(3)(b) states — 

 following such consultation, prepare a plan which describes the Company’s proposed 
strategies for achieving community and social benefits — 

They are the four issues under 9(1)(a) to (d) —  

 in connection with the developments proposed, and such plan shall include a process for 
regular consultation by the Company with the relevant local government or local governments 
in respect of the strategies; and 

(c) submit to the Minister the plan prepared pursuant to subclause (3)(b) and confer with the 
Minister in respect of the plan.  

So the plan is developed between the company and the local authorities to achieve what is defined as 
“community and social benefits”, but it needs to be finally agreed to by the minister. The minister will be 
consulting with the local authorities and the company to make sure that is what is achievable in the circumstance 
and what those authorities regard as the best outcomes for those local areas. Then under clause 9(7), as I have 
already read out — 

The Company shall report to the Minister about the results of its periodic ongoing consultation with the 
relevant local government or local governments in accordance with the plan approved … 

It would be expected that would be probably a quarterly report to the minister on how this plan is being 
implemented. It gives a fair amount of discretion and authority to local government to be involved in the issues 
that are important to the local government, and they relate to training of Indigenous and non-Indigenous persons, 
regional development, local procurement of goods and services, contribution to community facilities and 
services—which is what companies have always done—and a regionally based workforce. This is what will be 
negotiated between the company and the two local authorities, and approved by the minister. Because each 
circumstance is different, it is seen by the government that this is a good way to do it. Instead of the government 
coming in with some predetermined view about what should happen in Port Hedland, the company goes to Port 
Hedland and East Pilbara councils—it has already done so, I gather, and already negotiated aspects of the plan—
and asks how it can provide these community and social benefits under this state agreement act, and it comes to 
an agreement with the local authorities and the minister signs off on that. If the minister does not think it goes far 
enough or goes too far, he has an involvement in that; and then the company needs to report periodically. I think 
it is a perfectly proper and sensible approach, which is identical to the approach contained in the Mineralogy and 
FMG state agreement acts.  

Hon ROBIN CHAPPLE: In the case of Mineralogy, which is a parallel agreement, is the minister being 
engaged on a quarterly basis and is he aware of their training and employment provisions?  

Hon NORMAN MOORE: I am not the minister; I am just representing the Minister for State Development, but 
as far as I can understand they report regularly.  

Hon ROBIN CHAPPLE: I want to go back to this because it really is important. It refers to “guaranteed 
employment for indigenous and non-indigenous persons living in the Pilbara …” I know it is difficult to ask a 
hypothetical, but —  

Hon Norman Moore: Well, it hasn’t stopped you up til now!  

Hon ROBIN CHAPPLE: If the company sees it no longer being in its economic interest to employ locally and 
wants to engage fly in, fly out people or wants to employ from overseas, and paragraph (a) is not fulfilled, what 
then actually happens? Does the minister then basically say, “Fine, you have explained to me that you cannot 
employ locally, you cannot employ Indigenous people for the greater community good, and you will now 
continue with fly in, fly out workers or whatever”? Is this “guaranteed employment” actually guaranteed?  

Hon NORMAN MOORE: This is an agreement between the local authority and the company and endorsed by 
the government, and that is then part of the state agreement act. If the company wants to change the conditions of 
a state agreement act, it can seek the government’s agreement to renegotiate. Hon Jon Ford just told us about the 
Argyle project. If the government agrees, it can be amended. If, on the other hand, the government does not 
agree, then the company could be in breach of the agreement, in which case the agreement could be terminated. 
That is the way it works.  

Hon JON FORD: I thank the minister for his answer. I have read clause 9 in some detail. Subclause 3(c) 
reads — 
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submit to the Minister the plan prepared pursuant to subclause (3)(b) and confer with the Minister in 
respect of the plan.  

The reason I was going to that part was that in the minister’s earlier response to a question asked by Hon Robin 
Chapple—indeed just a minute ago—the minister advised that the company would consult with the local 
authorities and find out what they required and present the plan for the minister’s concurrence. Paragraph (c) 
says “confer”. I am getting back to how these things develop. The minister rightfully pointed out that this is a 
standard clause that has been used in previous agreement acts, but in the second reading debate I presented this 
place with some figures on fabrication work showing that over a 10-year period there has been a rapid decline in 
local fabrication work and a huge importation of fabricated material. That clearly showed that the requirement 
for local content has not worked. We will get to local content soon, which is the basis of the amendment I have 
foreshadowed on the notice paper.  

If we look at Indigenous outcomes, the minister has to concede, as I do, the frustration for members representing 
the Kimberley that not a great deal has changed for Indigenous people in the whole of the community, 
particularly people living out in the remote areas. Life expectancy and health outcomes are still pretty low, the 
literacy level is low and there is a high mortality compared with white people. The minister commented earlier 
about a desire to see better outcomes for Aboriginal people; indeed, he talked about how companies had taken 
this up. The companies have taken it up because it is good politics and good business; people investing money 
want their names associated with good outcomes. That is a trend in much of global society in everything ranging 
from animal products to human rights outcomes and the like. Indeed, this state talks about a plan for Pilbara 
Cities and wanting to have—I cannot remember the figure, but 40 000, 50 000 or maybe even 80 000 — 

The DEPUTY CHAIRMAN (Hon Michael Mischin): I am informed that Hansard is having difficulty hearing 
you, so it would help if you directed your comments towards the Chair, for a start, but otherwise if you could 
raise your voice sufficiently so that Hansard can hear. 

Hon JON FORD: I understand, but it is a natural inclination to face the person I am talking to.  

I would have thought the government would make it very public in a number of situations its desire to have a 
plan, or at least make a statement that it believes in the Pilbara Cities policy. In regard to its royalties for regions 
policy, it refers to better outcomes for royalties for regions. It seems to me when a clause refers to the 
development of a community plan the government would indicate to the company in the negotiations that this is 
what we are looking for in the future. Indeed, the minister lamented the fly in, fly out policy and said he accepts 
that that it is all part and parcel of business today. In many respects, today, I agree. Companies say to me that 
one of the problems about attracting a permanent workforce is amenity. If the government has a plan to 
maximise the population in the north west, that is great for local government because it increases its financial 
base through rating. If it has plans for better outcomes for Indigenous health, better plans for amenity and local 
employment and a policy that Indigenous employment for companies should match at least the ratio of 
Indigenous people as they represent the general community—10, 15 per cent—it would have presented that to 
the company, because subclause (3)(c) states — 

submit to the Minister the plan prepared pursuant to subclause (3)(b) and confer with the Minister in 
respect of the plan.  

It has been recognised that, from time to time, there could be a problem that needs to be arbitrated because it has 
an arbitration clause. Subclause (5) reads — 

The effect of an award made on an arbitration pursuant to subclause (4) shall be that the plan submitted 
by the Company pursuant to subclause (3)(c) shall, with such changes required by the Minister under 
subclause (4) as the arbitrator determines to be reasonable (with or without modification by the 
arbitrator), be deemed to be the plan approved by the Minister under this clause.  

It means that there is an expectation that it is not just a plan between local governments and other third parties; 
the government has an active role in developing a plan. This is an important point because it is about the 
performance of that plan and the levers government can use in seeking to achieve a desired outcome. We have 
talked about a $7 billion project, and that is great. This clause and other clauses are in the agreement to maximise 
that benefit or to at least ensure that the benefit that flows from a big project like this is distributed in the 
community, particularly in the local community. The agreement refers very much to the local community. That 
is the essence of that paragraph in the agreement.  

Forgive me for being a bit concerned when the minister says to me that it would be highly unlikely that we 
would say, “These are the figures we are looking for.” I would have thought that the government would indicate 
to the company that it has all these big plans: it has millions of dollars for royalties for regions so it would like 
agreement within these pairing arrangements—this opportunity for us to partner on particular areas that will be 
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identified in this process—for parks, gardens, footy grounds, footpaths and lighting, as well as opportunities for 
employment, not just for Indigenous people but also community development, schools, preschools and even 
special courses to stop high school kids moving to Perth because they feel that they do not have the education 
opportunities in the Pilbara. A range of things could be put into this plan. I am interested in the minister’s view. I 
am making this point and then I want to move on. I hope the minister is saying to me—please say to me—that in 
the context of this, in good spirit, the government has a plan to communicate with the company.  

Hon NORMAN MOORE: I need to make it clear that the community development plan contained in clause (9) 
is about the relationship between the company and local government and the delivery of community and social 
benefits to two local government areas within the Pilbara. That is where it starts. The government has taken the 
view, as did Hon Jon Ford’s government, that the initial proposal between the company and the local authority 
should come from consultation between those two. But the state agreement act provides that the government can 
get involved, and in fact, can request it to be changed. Clause 9(4) reads — 

The Minister shall within one month after receipt of a plan submitted under subclause (3)(c), either 
notify the Company that the Minister approves the plan as submitted or notify the Company of changes 
which the Minister requires be made to the plan. If the Company is unwilling to accept the changes 
which the Minister requires it shall notify the Minister to that effect and either party may refer to 
arbitration hereunder the question of the reasonableness of the changes required by the Minister.  

The lead agency, if we like, on this particular paragraph is the local government authority. It will sit down with 
the company to see how they can best deliver community and social benefits to those communities, taking into 
account what the definition of “community and social benefits” includes. If, however, having had those plans 
prepared, the minister is not satisfied that it meets the objectives that are contained within the agreement, the 
minister can require it to be changed. If that cannot be agreed to, there is an arbitration process. There are other 
paragraphs in the state agreement act that relate to local content. Clause 18, for example, is all about local 
content. Hon Jon Ford needs to separate those issues, not just local content but local employment. Clause 18, 
“Use of local labour professional services and materials”, relates to the broader picture on those matters. These 
community development plans are about the relationship between the company and local government, but the 
government retains the right to amend those plans if it deems they are not meeting the objectives of the state 
agreement. That is the context in which the member must read “community development plans”. They are about 
developing particular communities and for those communities to work with the company to get the best outcome 
for those communities. I would have thought we should be going down the path we are going and giving the 
local authorities the capacity to decide with the company what is in the best interests of the local authority.  

Point of Order 

Hon JON FORD: I suffer from some industrial deafness and it is particularly overrun by low frequency sound 
waves. There are conversations to my right and I cannot hear the minister.  

Committee Resumed 

Hon NORMAN MOORE: I do not know where I got to when the member stopped hearing me. I will not repeat 
everything other than to say that this clause relates to arrangements that we believe should be entered into 
between the local authority and the company to provide community and social benefits to that community based 
on the definition contained in clause 9(1)(a) to (d). We think that is appropriate because we are saying to those 
local authorities, “You and the company can work out what’s best in the circumstances in relation to your 
particular community.” But we have included the proviso that the minister can override that in part if he deems it 
necessary. In the event that the company and the minister cannot agree, there is an arbitration process. This 
particular paragraph is not the only paragraph in the state agreement act that relates to local content, local 
employment and the provision of materials. That is contained within clause 18, which is a broader clause in 
respect to the total project. I want to emphasise the fact that clause 9 is about the local communities and the 
relationship between the company and the local communities, and how they might best create community and 
social benefits. I think it is appropriate—I hope the member agrees—that the local authority should be the lead 
agency for this. 

Hon JON FORD: I believe that the local authorities would be the appropriate source of information for 
developing a community development plan. However, as the minister pointed out, all these things are 
interlinked. I said that I was very well aware of clause 18 and the local content provisions. The point I was 
making is that the government must, as it stated in its policy, have a broader plan, and the government must have 
indicated the desire for the plan to the company. I will not labour that anymore. There is a plan. Where is it held? 

Hon NORMAN MOORE: Under the agreement, the company must submit proposals to the government, which 
are either approved or not approved. They are held by the Department of State Development and I suspect that 
they would be available to people who want to see them. 
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Hon JON FORD: That is my next point. I would like the minister to go a bit beyond expectations. 

Hon Norman Moore: We are in a bit of a hurry, Ed, if you can just get on with it. We want to try to get this 
done sometime this year. 

Hon Ljiljanna Ravlich: That will not get you anywhere. 

Hon Norman Moore: The longer you delay a $7 billion project — 

Hon Ljiljanna Ravlich: It is not delaying it. 

Hon Norman Moore: We have been going for a whole week on this. I don’t know what’s wrong with you 
people over there. 

The DEPUTY CHAIRMAN (Hon Michael Mischin): Order, members! Hon Jon Ford. 

Hon JON FORD: It is a $7 billion project and it is important for the state. 

Hon Norman Moore: Just understand that there are commercial time frames for all this, and if you want to 
delay it, like you tried to do the other day by moving a motion to send it to a committee, just tell us why you 
want to delay it. 

Hon Kate Doust: Perhaps if you stopped whining, we could get on with it. 

Hon Norman Moore: I am seeking to answer a million questions, most of which have nothing to do with the 
clause. 

The DEPUTY CHAIRMAN: Order! Hon Jon Ford has the call. I think that the background noise has died 
down, so he can now proceed. 

Hon JON FORD: That is great, Mr Deputy Chairman. The plans are held at the Department of State 
Development. How would I access that plan? 

Hon NORMAN MOORE: I understand that it is a public document and the member could ring up and ask for a 
copy. It would be contained in the department’s library, which holds those sorts of documents. 

Hon JON FORD: I have a final question on this clause. How does Parliament know when the plan has been 
reviewed? I know that the Leader of the House said it is to be done quarterly. I presume that that is laid out in the 
agreement. It says in the bill “from time to time”. Is there a flag that lets Parliament know when these plans are 
being reviewed, or is it a matter of keeping a regular watch on these plans? If I access the plan, will there be an 
indication about when it is due to be reviewed by the government? 

Hon NORMAN MOORE: My understanding is that the Department of State Development manages these types 
of agreements and that it does so on a day-to-day basis. The member asked about changes. Clause 9(8) states — 

At the request of either of them made at any time and from time to time, the Minister and the Company 
shall confer as to any amendments desired to any plan approved or deemed to be approved by the 
Minister under this clause and may agree to amendment of the plan or adoption of a new plan. Any such 
amended plan or new plan will be deemed to be the plan approved by the Minister under this clause. 

The amended plan would be a public document and it would be publicly available, just as the original plan is 
publicly available. 

Hon ROBIN CHAPPLE: The community plan that is to be established says that there will be 18 employees 
from the Pilbara, five of whom might be Aboriginal. Is there a reporting provision in that plan that tests against 
the currency of the plan? 

Hon NORMAN MOORE: The government has, as a result of this state agreement, a plan that has been agreed 
to by the company. As I have already said, the company has to report periodically about the way it is 
implementing the plan. If it does not meet its obligations under the plan, the government can terminate the 
agreement. I do not know what more can be done. 

Hon JON FORD: When the project is finished and, for whatever reason, either at the end of the project’s 
expected life or prematurely, the government decides that it does not want to acquire the rail network and that 
the infrastructure must be deconstructed and the land rehabilitated, which provision in the agreement ensures that 
the company will do that? 

Hon NORMAN MOORE: That is an obligation under the agreement. In the event that that happens, that is 
what will happen. The company is obliged to do that under the agreement. If it does not, the government will 
take action. 
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Hon ROBIN CHAPPLE: Hon Jon Ford has just raised a matter in which I have a degree of interest. No bond is 
placed on the company. If the company ceases to operate and exist, as we have seen happen with previous 
companies, what recourse will the government have to remove the railway if there is not a bond associated with 
the state agreement act? 

Hon NORMAN MOORE: Like other state agreement acts, there are no bonds on this. It is a railway line. Many 
state agreement acts do not require a company to pay a bond for a mining operation, although, presumably, a 
bond will be paid for the mining operations of this project. The Environmental Protection Authority might 
impose a bond on the railway line as part of its environmental approvals. I do not know. The point I am making 
is that there are no bonds of that nature. That is the situation for all the other railway lines in the Pilbara. 

Hon JON FORD: I am interested in that because an issue arose between Mineralogy Pty Ltd and the 
government over a claim that the Department of Environment and Conservation could not impose a bond 
because there was a provision regarding not imposing a discriminatory charge. The government assured us that 
that was dealt with under the Mining Act and that it intended to do that. We are talking about a railway line in 
the state agreement. If the Department of Environment and Conservation wants to require the company to put up 
a bond, does the clause that refers to non-discriminatory charges then come into play and prevent the department 
from doing that? 

Sitting suspended from 1.00 to 2.00 pm 

Hon NORMAN MOORE: Before the lunch break, Hon Jon Ford had been discussing the issue of bonds. I had 
explained that the railway in this state agreement act will not be covered by a bond. I make the point that I would 
have thought that a railway line of this length would contain enough steel to pay for the cost of rehabilitation. 
Indeed, when the Meekatharra railway line was closed, people were queuing up to get hold of the line for all 
sorts of other uses. So the value of the railway line would probably be in excess of the cost of removing it. As I 
was suggesting, it may be possible for a bond to be imposed under the environmental conditions; however, that 
has not been determined. 

Hon Jon Ford also raised the issue of Mineralogy. I want to make very clear what has happened in respect of that 
particular state agreement act. As members would know, state agreement acts traditionally do not place a bond 
on mining operations. That has been a historical fact. That is not necessarily something that we would want to do 
in the future, but that is what has been provided for in the past. When the EPA was assessing the Balmoral South 
project for Mineralogy, it assumed that there would be no bond under the Mining Act or under the state 
agreement act. Therefore, it made the decision that a bond would be imposed by the Environmental Protection 
Authority. When the government learned of this particular determination, the Department of Mines and 
Petroleum took advice in respect of bonds. That advice was that, under the agreement act, there could be a bond 
under the Mining Act. Therefore, the EPA deferred to the Mining Act and made the decision that there was no 
need for a bond under the Environmental Protection Authority’s requirements, because there would be a bond 
under the Mining Act. That bond will be managed, as is the case with all Mining Act bonds, by the Department 
of Mines and Petroleum. That is the appropriate place for that to happen. It is not appropriate, in my view, for the 
EPA to be managing bonds over mines separately from the Department of Mines and Petroleum, which is doing 
that anyway. The situation now is that the Department Mines and Petroleum will manage the bond over that 
particular deposit.  

However, Mr Palmer, who has the state agreement act for Mineralogy, took the view that there could not be a 
bond on that project because of the discriminatory clause contained in his state agreement act. That 
discriminatory clause is the same as clause 19 in this state agreement act. However, the government is of a 
different view. The government is of the view that that particular discriminatory clause does not apply in respect 
of Mr Palmer’s project, and that there is provision under the state agreement act for Mineralogy for a bond under 
the Mining Act. That explains, I hope, the situation with Mineralogy. Mr Palmer has a view, but that view is not 
the view of the government. 

Hon ROBIN CHAPPLE: That was also the EPA’s view. 

Hon NORMAN MOORE: That is what I said, and that is why the EPA put a bond on it. But it was found that it 
did not need to have one. 

Hon ROBIN CHAPPLE: This discussion actually moves between the descriptors at the very beginning of the 
agreement, and the area associated with port facilities, which is clause 8. Clearly, the rail line as it enters the port 
will become part of an agreement between the port and the company. One would assume that there will be a 
leasing fee in that for that port land. Can the minister clarify that? 

Hon NORMAN MOORE: I assume that the member means an arrangement between the company and the Port 
Hedland Port Authority. A fee will be payable, yes. 
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Hon ROBIN CHAPPLE: I thank the minister for that. Will the rail line as it passes through the Port Hedland 
heavy industrial estate, or what is referred to as the Boodarie estate, be subject to a charge or a lease associated 
with accessing that industrial land? 

Hon NORMAN MOORE: My advice is that it will not pass through the Boodarie estate. It will pass to the west 
of it, so there will be no charge. 

Hon ROBIN CHAPPLE: The minister may or may not be aware that in discussions with the company, it has 
become apparent that there is a proposal to hand over the management of the Boodarie pastoral lease to the Port 
Hedland Port Authority, and that is to be leased back by BHP and/or this project. That expanded area of the 
Boodarie pastoral lease will now be subject to some form of leasing arrangement with the port authority. 

Hon NORMAN MOORE: I understand that the land that is vested in the port authority currently will extend 
south and west of the Boodarie estate, and the port authority will then be able to lease out that additional land to 
proponents who may wish to use it, such as BHP, Atlas Iron or Roy Hill.  

Hon ROBIN CHAPPLE: Given that the land associated with the Boodarie industrial estate, or what is referred 
to as the Port Hedland heavy industrial estate, and Boodarie station is subject to rating arrangements under the 
local government, will any compensation be paid by the port authority to the local government for the local 
government not being able to attribute rates to that land, or will the local authority be able to rate those areas that 
are within its town plan?  

Hon NORMAN MOORE: The Port Authorities Act—I think it is section 81—provides that port authority land 
is not rated by the local authority, but the port authority pays a rate equivalent to the government. If, however, 
the land is leased by the port authority to another lessee, that is subject to local government rating. 

Hon ROBIN CHAPPLE: In this case, would that other lessee be the Roy Hill Infrastructure Pty Ltd rail? 

Hon NORMAN MOORE: It may well be the case, depending on which land is eventually used. 

Hon ROBIN CHAPPLE: I turn now to clause 6 of the schedule, on page 18 of the bill, which clause relates to 
the Aboriginal Heritage Act. I ask the minister to give me a complete understanding of how this provision will 
affect section 18 or, indeed, section 16 of the Aboriginal Heritage Act. 

Hon NORMAN MOORE: I just want to make a general comment. If the member wants a full explanation of 
these sorts of things, the committee stage in the chamber is probably not the best place to get a full understanding 
of everything. 

Hon Robin Chapple interjected. 

Hon NORMAN MOORE: I could give the member 24 hours of briefings if that would be of any help to him, 
and he could sit down with the officers and go through every clause so that he had a full understanding. It is not 
normally the process in the chamber necessarily whereby a member gets a full understanding. Members ask 
questions to help them make a decision on whether to vote for a clause. But the reason we provide briefings to 
members is to help members get a full understanding, and, hopefully, that expedites the process of debate in the 
chamber. 

Clause 6 modifies the Aboriginal Heritage Act for the purposes of the agreement to enable the company to 
obtain clearances under section 18 of that act. 

Hon ROBIN CHAPPLE: Section 18 of the Aboriginal Heritage Act requires certain things to take place with 
regard to surveying for, and, indeed, finding and referring those matters to, the Aboriginal Cultural Material 
Committee. Will this in any way diminish the requirements of section 18 of the Aboriginal Heritage Act? 

Hon NORMAN MOORE: No. 

Hon JON FORD: I would like to move to clause 18 of the schedule, which relates to the use of local labour, 
professional services and materials. The minister quite rightly pointed out that this provision has been used in the 
past and in recent times in agreements with companies negotiated with previous Labor governments. As I have 
said before, clearly there has been a big decline, particularly in the manufacturing sector in this state, in what is 
really bread-and-butter work. I welcome the appearance of this provision in the agreement for all the reasons that 
I outlined in my second reading contribution, and I do not intend to go over all that. I want to at least explore 
how this will work from a practical perspective. Clause 18(1) states — 

Except as otherwise agreed by the Minister the Company shall, for the purposes of this Agreement: 

(a) except in those cases where the Company can demonstrate it is not reasonable and 
economically practicable so to do, use labour available within the said State (using all 
reasonable endeavours to ensure that as many as possible of the workforce be recruited from 
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the Pilbara region) or if such labour is not available then, except as aforesaid, use labour 
otherwise available within Australia; 

It is a great provision. How will this be measured? How will the minister ascertain the meaning of those very 
subjective words “demonstrate it is not reasonable and economically practicable so to do”? I would like to 
explore how the minister will consider that. 

Hon NORMAN MOORE: As I endeavoured to explain during the second reading debate, it is very difficult to 
be totally precise with these matters because we are dealing with commercial arrangements between companies 
and suppliers. It is a fact of commercial life that companies seek to minimise their costs and maximise their 
returns, and so they will not spend money on things they do not have to. If labour is not available in a particular 
location, the company will have to get it from somewhere else. This agreement provides that the company should 
endeavour to obtain the labour locally; and, if it cannot get it locally, it should get it from the eastern states, and, 
if it cannot get it there, obviously, it would have to start looking overseas. But, at the end of the day, the 
company will have to get the labour it needs. The government will keep an eye on this issue by requiring it to 
provide a local content report on, I think, a quarterly basis, but it could be monthly if required. The government 
will monitor whether the company is using its best endeavours to achieve the outcomes outlined in the 
agreement. 

The point I am trying to make is that we cannot be absolutely precise about this, other than to require companies 
to use their best endeavours. I would have thought that, on the matter of labour, this would be in the best 
interests of the company. It will be far better off having local labour if it can get it. Indeed, as I said the other 
night, if it cannot get it from Western Australia, I hope that people from the western suburbs of Sydney, like the 
member, will come here in droves to pick up these jobs, which are generally very well paying. 

Hon JON FORD: I thank the minister for that response. Clause 18 goes on to extend those obligations to any 
third party employed by the company to also reflect those standards. The minister talked about a report. The 
point I am trying to make applies to all the subclauses. Subclause (1)(b) in part states —  

… engineers, surveyors, architects and other professional consultants experts and specialists, project 
managers, manufacturers, … available within the said State, or if such services are not available within 
the said State, then, as far as practicable as aforesaid, use the services of such persons otherwise 
available within Australia; 

We know that the company will be under pressure from global supply chains. In answer to a question yesterday, 
the minister outlined that that was one of the challenges facing local companies participating in this type of 
work. Can the minister give an example of where that bar would be set on what is “reasonable and economically 
practicable so to do”? For example, if a company says it has a business partner from Korea that is insisting that it 
should receive 50 per cent of the fabrication work, would that be regarded as “reasonable and economically 
practicable”? What judgements would the government use to determine what is and is not practicable and 
reasonable?  

Hon NORMAN MOORE: The words “reasonable and economically practicable” are quite subjective and, as I 
said, they cannot be applied dogmatically. In trying to answer the member’s question, all I can suggest is that 
every set of circumstances will be treated on its merits. We all know what the intent is, albeit it is subjective, and 
the government through its agencies will have to determine whether the company has met its obligations under 
this state agreement act to use labour and local content from within Australia where it is “reasonable and 
economically practicable so to do”. As I said, that is subjective; I do not want to start trying to put limits on that, 
because every circumstance might be quite different. I am trying to think of an example in which some highly 
sophisticated parts of a project might be required that are only available overseas and so must be bought there. If 
a particular product is half the price overseas that it is in Australia, it might be said that it is not economically 
reasonable to buy it within Australia. I would not want to sit down and say to the chamber what companies 
should or should not be buying within Australia, because I do not know the circumstances of every particular 
component of a project; there are literally millions of them.  

I refer to the example I used the other night of a factory that I opened in Hazelmere. HV/LV—high voltage, low 
voltage—is a company that makes switch rooms. The company believes it is probably 30 per cent cheaper than 
any competitor within Australia and, indeed, overseas. It has chosen a niche market in which it can be highly 
competitive. I think a fair bit of that is going to happen in the future. One of the issues that was raised, and is 
quite correct, is that some big multinational companies have purchasing or procurement companies that do the 
procurement for them and scan the world for the cheapest products to be found. It is our job as the government to 
make sure that companies are not procuring products that are inferior in any way or do not meet our safety and 
manufacturing standards, whilst adhering as much as possible to the spirit of the state agreement act.  
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In summary, clause 18 reflects the spirit of the agreement, but the language used, by necessity, must be 
subjective. It is then for government to monitor this and to provide its assessment of a subjective set of rules, 
which is not altogether easy. I think the member will find that, with the state agreement acts introduced by his 
government, the government agencies that administer state agreement acts have been quite fastidious in ensuring 
to the best of their capacity that local content is used. However, the legislation cannot be absolutely prescriptive.  

In addition, clause 18(4) provides for reporting to the minister on a regular basis.  

Hon JON FORD: I thank the minister for that. That is good. I was going to touch on that. That goes back to the 
essence of the clause 4 amendment that I gave notice of. I suppose how this debate continues depends on 
whether I decide to proceed with that. Companies have been quite crafty in avoiding local content provisions. 
Some avoidance is through reporting, some of it is through blatant manipulation and some of it is through 
laziness. I will give a couple of examples of each of those. 

In one project that I had reason to have some interest in, the company claimed it had 50 per cent local content. 
This was in the simple—from a manufacturing perspective—bread-and-butter work of steel erection and 
fabrication. Interestingly, when we asked the company how it came to that figure, it had determined that out of 
the size of project X—if we say the project is a metre long—only five per cent of the project was a component 
that could be manufactured in Australia. Therefore, the company had given 50 per cent of that work to 
Australian companies and therefore claimed 50 per cent local content. How did the company come to that 
figure? It talked about capacity. When we pressed the company harder and said that it was just general 
fabrication work, the company said that Western Australian companies do not have capacity for that work. When 
we looked at the structure of the contracts—we talked about this in an early part of the debate—we found that 
the parcelling of the project was so enormous that a company must be a major multinational company, or a joint 
consortium of major companies, to participate in or have any hope of joining in and effectively bidding for that 
work. Therefore, the company avoided, or attempted to avoid, its obligations by doing that. I said in my 
contribution to the second reading debate that I was impressed with what the Queensland department of state 
development was able to do, which was to encourage companies to cut contracts and tenders into small parcels 
that allowed local companies to participate. In fact, Queensland went beyond that. It looked at the parcels and the 
capacities. It has a capacity register, as does Western Australia. Companies were brought together and told, “If 
you join up with this mob and this mob as a joint venture, you will have the ability to tender. We will introduce 
you to the company and you can discuss its requirements.” Queensland was able to build those relationships, 
which are so important in the commercial world. It was able to get companies to parcel up their work and get 
tenders to a stage at which they could compete and get work. That increased their overall capacity to do the 
work. It also meant that many of those companies became players in the international supply chain.  

The other factor is laziness. I had a job working with the Australian component of a big multinational company. 
We were just about to launch the first product from a billion-dollar project, but a specialist ring was needed. The 
rings were to be made out of stainless steel and teflon, and were bought for about $6 000 each from a company 
called Chixon in Japan. There was a 180-day lead time on the rings; that is, we had to order them 180 days out 
before we could get the component. Within two weeks of the launch, to which all the company’s bosses were 
coming from around the world, as were investors, I was doing an inventory control of the consumables that 
would be required. I found that when the production operators had practised the first offload, they had used up 
all the consumables, so we did not have any seals and we lost the capacity to offload our cargo. I was walking in 
a corridor and discussing this problem when an engineer passed by and overheard what I was saying. He said 
that he knew a company in Geraldton that could probably manufacture them for us. We contacted the company 
and were told that it would have a go. The company thought it would be quite expensive to produce these seals 
for us and was going to have to charge us $600 for each one. We were paying $6 000 for a Japanese product, and 
this company could produce them locally. We got the company to make a couple for us to test and, indeed, they 
did work. For a number of years that company became our supplier. A great opportunity was realised through a 
fluke. Necessity is the mother of invention. That company got an opportunity and started producing seals. A 
review was later undertaken when the company decided to change its procurement software and platform. It 
downloaded all the data, and for some reason or other all the original procurement documents for the project 
were downloaded. I was involved in an audit of that system—I had been long gone from that area—and I 
discovered, because I knew the history of this matter, that the company had gone back to using Chixon as its 
supplier simply because the person found it easier to use the original documents as a guide.  

I know that it is difficult for governments and agencies to make subjective decisions on that, and rightfully so. 
Companies have an imperative to maximise profits for their investors. The government’s role is to maximise the 
return for the people of Western Australia. The minister talked about clause 18(4) of the schedule, which says — 

The Company shall keep the Minister informed on a regular basis as determined by the Minister from 
time to time or otherwise as reasonably required by the Minister during the currency of this Agreement 
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of any services (including any elements of the project investigations, design and management) and any 
works, materials, plant, equipment and supplies that it may be proposing to obtain from or have carried 
out or permit to be obtained from or carried out outside Australia, together with its reasons therefor and 
shall, as and when required by the Minister, consult with the Minister with respect thereto.  

The company has an obligation to demonstrate that. The minister indicated that he would receive quarterly 
reports. What leverage does the minister have or what sanctions are available to him if he is unhappy about the 
local content obligations not being met? What tools does the minister have to ensure that those obligations are 
managed in the interests of Western Australians?   

Hon NORMAN MOORE: I thank the member for his historical description of circumstances. I have no doubt 
that companies will seek to maximise their returns by minimising their outlays and maximising their income. 
That is the nature of business. Without that, there would be no business, so we allow commercial activities to 
take place in Australia. But it has not been the intention of previous governments or of this government to have 
some hard and fast rules about local content in state agreement acts. What is provided for is that the companies 
use their best endeavours to use local labour and materials. That is outlined under clause 18 of the schedule. It is 
necessary for the companies to keep the minister informed. As I have said, this will be on a quarterly basis. It can 
be more frequent than that if the minister decides. The company must keep the government informed about how 
it is endeavouring to abide by the conditions of the state agreement act. If the minister is of the view that the 
company is not abiding by the spirit of the clause, the ultimate sanction is for the government to say that it will 
terminate the agreement because the company has breached its conditions. I suspect that would happen only in 
the case of a very serious breach, but that is the ultimate sanction. We have an agreement. This is a commercial 
agreement between a company and the government, and it is being ratified by Parliament. There are 
consequences for both sides if they do not adhere to the requirements of the agreement. By necessity, this part of 
the agreement contains some subjective issues, but that is about as far as we can go. What we are talking about is 
the spirit of the agreement. If it becomes very clear to a minister in the future that the spirit of the agreement is 
being completely ignored, as may have been the case in the past as described by Hon Jon Ford, the government 
will have the capacity to terminate the agreement.  

Hon JON FORD: I thank the minister for his response. I would have thought that his comments send a suitably 
strong message.  

As with the reporting debate that we had about the community development plan, is the company required to 
submit an intention? Is that something the government would then review from time to time? What has been the 
practice in the past with the intervals between reviews of local content? How does the department carry out those 
reviews under other agreement acts?   

Hon NORMAN MOORE: I just need to draw the member’s attention to clause 10, which is the clause in the 
state agreement that requires the companies to lodge proposals to the government, and part of that is the 
proposals in respect of clause 18. Clause 10(1)(g) requires the company to submit proposals to the minister and 
to provide details of — 

… the use of local labour, professional services, manufacturers, suppliers contractors and …training of 
employees by the Company, its agents and contractors. 

That proposal is provided up front to the government as part of this state agreement act process. The government 
is provided with that information and needs to approve of that for the project to proceed. Subsequent to that, the 
company will report to the minister under clause 18(4) on a regular basis and as it reports, it will report on what 
has happened in the previous period, what it is currently doing and what it proposes to do in the future. So there 
is a forward-looking mechanism in the reports provided to the minister; therefore, the minister is aware of what 
has been happening and will be aware of what the company seeks to do in the future. The government is kept 
well-informed and will make judgements along the way as to whether the company is meeting the spirit—I will 
use the term spirit if the member does not mind because it is the only way I can really explain this; that is, if the 
company is adhering to the spirit of the agreement, everything is fine and if it is not the government will take the 
action I described before. 

Hon JON FORD: Thank you. 

Are the plans and the subsequent reports on the progress of the plans in a format that can be accessed by the 
public or are they covered by some commercial confidentiality provision? 

Hon NORMAN MOORE: The proposals provided for under clause 10 are public documents, but the reports are 
commercially confidential.  

Hon JON FORD: I draw the minister’s attention to my proposed amendment about a local participation plan. 
This is important debate because it is where I will decide to move or not move my amendment, which states — 
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(4) A Local Participation Plan under subsection (3) will contain: 

(a) a clear statement on how the proponent will maximise the use of local businesses, 
goods, services and works purchased; 

(b) detailed information — 

Hon Norman Moore: I am sorry; where are you reading from? 

Hon JON FORD: Sorry—from the supplementary notice paper. 

Hon Norman Moore: Yes; your amendment. Forgive me. 

Hon JON FORD: Yes. 

(b) detailed information about how procurement practices will provide fair opportunity 
for Western Australian industry … 

(c) detailed information on the methods by which Western Australian businesses will be 
introduced to the procurement officers of the proponent and to their suppliers; 

(d) detailed information as to how local suppliers will be given the same opportunity 
participate as existing supply chain partners; 

Am I correct in saying that is the sort of information provided in the plan and that that is a publicly available 
document, but that the subsequent reports will be commercial-in-confidence? 

Hon NORMAN MOORE: I would not describe the proposals under clause 10 as plans; they are the proposals 
put forward by the company about what it intends to do under the requirements of clause 10 and subsequent 
clauses in the agreement. Hon Jon Ford, in his proposed amendment, has raised the sort of thing the government 
will be thinking about. I gather the Premier has indicated elsewhere that in future he would not be unhappy about 
considering the notion of a local participation plan for future state agreement acts. The sorts of matters raised in 
paragraph 4 of the member’s amendment are the sorts of things that could be a part of a local participation plan. 
The government does not have any fundamental issue with the matters raised in the proposed amendment; the 
issue is doing it now. If we were to agree to the amendment put forward by the member, we would, in a sense, be 
unilaterally amending an agreement that has been made between the government and a company without the 
company being involved in the negotiation. That is why we have always taken the view that Parliament can 
either accept or reject state agreement acts, but cannot amend them. The effect of the proposed amendment 
would be to amend the state agreement act. I am sorry; I will rephrase that. The effect of the proposed 
amendment would be to amend the agreement, which is an agreement between the government and the company. 
We do not believe that Parliament has the power to unilaterally do that. Agreements are negotiated contracts 
between two consenting adults and right now the government is not involved other than in a representative 
capacity; the company is not involved and so we cannot, in our view, negotiate an amendment to the agreement. 
Whilst we have some sympathy for what the member is seeking to achieve, the Premier has indicated that on 
future occasions when state agreement bills come forward we will give serious consideration to having a local 
participation plan of the sort described in the member’s proposed amendment. Therefore, whilst we cannot agree 
to the amendment today, if the member should move it, the spirit of it is well and truly accepted.  

Hon JON FORD: I thank the minister for that. I am not looking for a perfect match, I am just wanting to 
confirm that the company proposals are publicly available documents. 

Hon Norman Moore: Yes, they are. 

Hon JON FORD: The minister has said that the proposed local participation plan is a good idea and that the 
government is happy to consider it in the future. On the basis that I can access the company proposals and the 
guarantee that I can review those documents thereby giving me the opportunity to raise in Parliament any 
problems that I might find, and the minister’s commitment on behalf of the government to at least look at putting 
in a local content plan in future agreement bills, I thank the minister for his response and say that I do not intend 
to move the amendment to clause 4 foreshadowed on the supplementary notice paper. Once again, I thank the 
minister for his explanation and his commitment.  

Hon ROBIN CHAPPLE: I refer to clause 12 and spur lines. When it comes to spur lines, one would assume 
that we are not referring to passing lines or sidings, but spur lines to other potential deposits. If so, will those 
spur lines crossing pastoral leases be subject to a new agreement with the pastoralists?  

Hon NORMAN MOORE: The conditions that are attached to this state agreement act do not apply just to the 
current landholders who are potentially subject to the railway line; they apply to any landholder that might be 
subject to any railway line built under the agreement act. So, if a spur line were built and it went across another 
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pastoral station, the company would have to negotiate with the pastoralists on that station, just as it has to 
negotiate with the pastoralists subject to the primary rail system.  

Hon ROBIN CHAPPLE: I thank the minister for that. I assume that if the company has an agreement with the 
current pastoralists for a line, a spur on that same pastoral property would be subject to new negotiations. 

Hon Norman Moore: Yes. 

Hon ROBIN CHAPPLE: I thank the minister for that. 

Moving on, if I may, I will go to clause 15 of the schedule, “Access Obligations for Railway”. I note that we 
continue to put these access obligations into these acts. Can the minister provide me with information on any 
change to these access obligations, in any way, shape or form, that will mitigate any of the current problems that 
other mining corporations have in accessing the rail lines? We have already acknowledged that there are 
problems with access; therefore, at one level why do we have access obligations if access cannot be granted, or is 
argued that it cannot be granted? And is there anything in the access obligations in this agreement act that is 
better than the ones with BHP Billiton, Rio Tinto, Fortescue Metals Group or whoever? 

Hon NORMAN MOORE: I have to confess that I am struggling with the question. I always struggle with the 
answers, but sometimes the questions are a bit easier. Could the member start again? 

Hon ROBIN CHAPPLE: The access obligations for the railway are such that third parties—governments and 
other people—can use the rail line. Currently, many corporations have established that their rail line is just an 
extension of a conveyer belt, is instrumental to their mining activities and, therefore, they block access for other 
companies. I am trying to find out whether there is anything new in these access obligations that is better than 
those in previous state agreement acts. 

Hon NORMAN MOORE: I have actually explained this about 17 times. Now I understand the question, I will 
give the answer for the eighteenth time. Access arrangements under the old state agreement acts—Newman and 
Hamersley particularly—are provided for in the state agreement acts. The state agreement acts basically provide 
for third party access, but third party access cannot impinge upon the economic viability of the operation. Until 
now nobody has been able to gain access to these lines because the companies have always been able to argue 
that access would affect their economic viability, and they have argued that their rail system is in fact part of 
their total operations. I did say that I am not sure where we are at in the legal system in respect of this because 
there have been a number of occasions when companies have taken other companies to court. I do not know 
what the latest situation is other than that nobody has got onto one of these lines yet. One of the great ironies is 
that one of the plaintiffs in one of these court actions was, in fact, Fortescue Metals. It said that when it brought 
in its railway line everybody could get onto it, but nobody has got onto that one either. They are the original 
agreement acts. 

Now there is the Fortescue Metals line, which was constructed under these access provisions in legislation that 
came in since the 1960s agreement acts. It operates under an access regime that means other companies can have 
access to that railway line, if Fortescue Metals chooses to allow it, can fit them in—if I can put it in that way—
and it does not affect Fortescue’s economic viability. Bear in mind that access means access by a company’s 
own rolling stock, as opposed to using the primary operator’s rolling stock. That has not happened and I am told 
that it is very expensive for a company that wants to get onto the Fortescue line. 

This state agreement act provides for those access code arrangements to apply to this railway line. However, the 
company has indicated that it will be seeking approval from the Australian Competition and Consumer 
Commission to go to a haulage service agreement; the difference being that with a haulage system the primary 
rail operator will carry ore for third parties on the primary operator’s rolling stock. At the moment this is the 
same as the FMG arrangement. If the ACCC gives the company the capacity to go to a haulage service system, it 
will be different to that extent. I did make the point also the other day that if Twiggy Forrest were to also seek to 
go the ACCC for a haulage arrangement for his line, the arrangements would then be identical. 

Hon JON FORD: I should have asked the minister this question when I asked my last question: when is the 
appropriate time for me to ask for a time frame for the proposals on local content provisions put forward by the 
company to the minister in this agreement? What sort of time frame are we talking about? When will they be 
made available? 

Hon NORMAN MOORE: I am loath to say this because it might be vaguely provocative: the time frame 
depends a bit on how long it takes this house to pass this bill. It has taken a bit longer than I had anticipated. I am 
working on the assumption that the bill will be passed some time in my lifetime; therefore, the time frame is 
based on that assumption. The way I am going it will be a very short life! Basically, once the bill is passed and 
the Parliament has ratified the agreement—assuming it is in the foreseeable future—it is expected that the 
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company will have lodged its submissions under clause 10 of the schedule by the end of November. The minister 
will then have a few months, as is required under the agreement, to assess them and provide the company with 
the government’s response. We expect the response will be about the middle of February next year, at which 
time I suspect they will be available for Hon Jon Ford to have a look at them. 

Hon JON FORD: The minister will be pleased to know that I am actually coming to the end of my questions, 
unless of course, a provocative lure passes under my nose! It would be remiss of me not to ask a question on 
good neighbours. Do the same provisions that apply to other neighbours, in regard to weed control, feral animal 
control and maintenance of firebreaks and fences, apply to the company in this agreement? 

Hon NORMAN MOORE: Assuming the company does not acquire the pastoral leases, the environmental 
requirements for maintaining the environment surrounding the line will be imposed by the Environmental 
Protection Authority or the Department of Environment and Conservation. If it transpires that the company buys 
the pastoral leases, the Environmental Protection Authority’s conditions will apply; however, they would also be 
subject to the Land Administration Act, which covers pastoral lease management. 

Hon Jon Ford: I was only talking about the estate associated with the rail; I am not assuming that they would 
take over a pastoral lease. 

Hon NORMAN MOORE: The environmental approvals will put in place the requirements for managing the 
immediate environment of the railway line. 

Hon ROBIN CHAPPLE: The minister will be pleased to know that I have only two more pink stickies! I refer 
to clause 33 of the schedule, which states — 

Consultation 

33. (1) The Company must during the currency of this Agreement consult with and keep the 
State fully informed on a confidential basis concerning any action that the Company 
proposes to take with any third party (including the Commonwealth … 

I assume that that includes any other agency of the state also. I would like to know the basis for that 
confidentiality. Say, for example, the company wished to acquire a significant amount of water from the Water 
Corporation, would the negotiations around access to the water or the price paid for the water fall within the 
confidentiality determined under clause 33; and, if so, why? 

Hon NORMAN MOORE: I have to confess that I have not yet committed clause 33 to memory, so I am 
reading it as I go along. Clause 33(1) states — 

The Company must during the currency of this Agreement consult with and keep the State fully 
informed on a confidential basis concerning any action that the Company proposes to take with any 
third party (including the Commonwealth or any Commonwealth constituted agency, authority, 
instrumentality or other body) which might significantly affect the overall interest of the State under 
this Agreement. 

The member raises the issue of water. Water is a state issue, so any decision to make some agreement with the 
Water Corporation, for example, would have to be made in the state’s interests. The company could hardly enter 
into some sort of agreement with the state agency that does something against the state’s interests. The CEO of 
such a state agency would not last very long if he were to make decisions against the interests of the state. 

Hon ROBIN CHAPPLE: I am trying to determine the confidentiality of any such agreement. By way of 
explanation, when the BHP hot briquetted iron plant was up and running, it sought a contract with the state for a 
significant amount of water, but because that contract was held in confidence, we could not find out about the 
amount of water provided by the state nor, indeed, the price paid or the amount consumed. I am trying to find out 
whether there is confidentiality around those sorts of agreements; and, if so, why? 

Hon NORMAN MOORE: With respect, I think this is probably the wrong clause for a discussion on this 
matter. This is about the state’s overall interests being protected if the company wants to enter into some 
agreement with some organisation outside the state, such as the commonwealth government. If the company did 
a deal with the commonwealth government that was effectively against the state’s interests, this provision would 
come into effect. However, an arrangement between the company and any government statutory authority, for 
example, would be a normal contractual arrangement between a government agency or trading enterprise and the 
company, as happens from time to time in many situations. Most of those are kept confidential for commercial 
reasons. 

Hon JON FORD: Just for my information, does this agreement extinguish the normal access arrangements 
granted under a miner’s right? For instance, on allocated crown land, it is polite for prospectors to contact 
pastoralists to inform them that they will be prospecting on their land; I am talking about people who go out 
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there with pans and metal detectors. They are entitled to go onto pastoral leases because they hold a miner’s 
right. Does this extinguish their right to do that? I imagine it does. 

Hon Norman Moore: Do you mean on the rail reserve? 

Hon JON FORD: Yes. 

Hon NORMAN MOORE: The effect of this state agreement act is to create a miscellaneous licence, basically, 
for the railway and reserve. I have to confess that, off the top of my head, I do not know whether a miner’s right 
enables a prospector to go onto a miscellaneous licence for the purposes of prospecting. I will have to check that 
and let the member know. There are provisions for prospectors to go onto other mining leases, and in some 
cases, in respect of exploration licences, they can go onto leases to take a small quantity of gold, if that is what 
they are looking for. In fact, an amendment to that effect was put in place the last time I was Minister for Mines. 
I will have to take that question on notice and double-check. I do not know. 

Hon JON FORD: I promise this is my last question on the schedule. I once had an experience in which I saw 
someone put himself in danger on the Tom Price – Dampier track. He was out there with a metal detector on the 
reserve. He said that he had a miner’s right and I pointed out to him that he was putting himself in danger. I do 
not require an answer now, but perhaps I can put a question to the minister — 

Hon Norman Moore: I will send the member a note on this; I will get it checked by the Department of Mines 
and Petroleum. 

Hon JON FORD: Or covered under occupational health and safety laws. 

Hon Norman Moore: There may be some other provisions that prevent such things happening. 

Hon ROBIN CHAPPLE: I go back to the previous question I asked. I may have had the wrong clause, and I 
apologise for that. If the Water Corporation or an agency of the state government enters into an agreement with a 
corporation over the purchase of water or whatever, can that be confidential and not in the public domain? 

Hon Norman Moore: Yes. 

Hon ROBIN CHAPPLE: Moving on to the last question, I refer to the terms of the agreement. I am working on 
the basis that it is for 27 years after the initial term of the special licence. Could the minister tell me how many 
more applications are available after that time, and are there any constraints on those extra applications?  

Hon NORMAN MOORE: The initial period of the agreement is 30 years, to be reviewed after 27 years. That 
review can then provide for an extension of a further 10 years beyond the initial 30 years. In the seventh year of 
the 10-year extension, it is reviewed again. If agreed, there can be a further 10-year extension on top of that. The 
ultimate period under this agreement is 50 years.  

Schedule put and passed. 

Postponed clause 4: Ratification and authorisation — 

The clause was postponed at an earlier stage of the sitting.  

Hon JON FORD: As I indicated during consideration of schedule 1, I do not intend to move the amendment in 
my name to clause 4. I thank the minister for his explanation. Whilst the idea of having a plan would be good in 
the future, and I am thankful that the minister said that the government will consider that in future agreement 
bills, for the purpose of people who have concerns about local content, those proposals can be reviewed. I have 
confidence of that after talking to the minister so I do not see a need to move this amendment in this instance.  

It would be remiss of me not to make some commentary on the minister’s assertions about sovereign risk, but I 
will be brief. I do not accept the fact that we cannot make amendments to an agreement act. The only 
impediment that we have in this place is in imposing monetary constraints on the Treasury benches. In 
consideration of an agreement, we are not imposing an unreasonable requirement obligation on a company that is 
trying to enter into an agreement. This amendment is just a reporting provision that is very similar to what is 
already available. All we are asking for in this instance is that it be tabled in Parliament. That would be quite 
acceptable. The minister is right; we have to be very careful in this place about what we do and what we try to 
do. After all, the whole purpose of bringing any bill to this house, being a house of review, is to give people an 
opportunity to review that agreement and to make improvements to it. In this instance the Parliament has agreed 
to the first reading, it has agreed to the second reading with regards to the policy of the bill and I suspect it will 
agree, after due consideration of the clauses and the schedule, that the bill is, indeed, a good bill. Out of this we 
have also been able to assist other people who have an interest in the processes that they have available to them 
to resolve certain matters or seek certain information. That is pretty good.  

I could go into what I define as a sovereign risk but I will not because that would be filibustering. I thank the 
government very much for its comments, particularly with regard to pastoral leases and those functions. I know 
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that the constituents who are interested might not be happy with the information that they have received but at 
least they know the way to proceed in future negotiations that may happen. I also thank the government for its 
comments on local content, particularly asserting to the house its commitment to those policies. With that, I 
conclude my remarks.  

Hon NORMAN MOORE: I hope this will be the conclusion of my remarks, too. I assure members that I will 
not be provocative. The member is perfectly right; Parliament can ratify, reject or even amend any legislation 
that comes before the house. Indeed, that includes state agreement bills. If the Parliament wanted to, it could 
amend the agreement because that is a schedule to the bill. However, it has been accepted practice ever since 
state agreement acts were brought in that the schedule, which is the agreement, has been negotiated between the 
company and the government. It would be unwise of Parliament to unilaterally amend that. As I was seeking to 
explain, agreements are usually between two parties, and for a third party to interfere in that arrangement would 
be a very unfortunate outcome. 

The effect of amending an agreement in Parliament would be to discourage companies from going into the 
process of having agreements with the government because they would know that if it came to Parliament, it 
could be amended. That would have a very adverse effect on the integrity of state agreement acts and I think 
companies would lose some faith in their capacity to “do a deal” with the government of the day. I agree with the 
member that Parliament can do what it likes. As far as this government is concerned, we will not support 
amendments to agreements in Parliament. If the Parliament is of a mind to amend something, I suspect that we 
would have to start the negotiations again. We have taken the view ever since I have been here that it would be 
inappropriate for Parliaments to interfere in agreements that have been reached by other parties of which the 
Parliament is not part of either the negotiations or the outcomes of the negotiations. That is the reason we have 
taken that principal position for a long time. Indeed, the former government had the same view. I have never 
seen a state agreement bill amended yet, but that is not to say it cannot be.  

People like me, unlike Hon Robin Chapple, think that state agreement acts are a good thing because Parliament 
actually gets to see what is in the agreement. If we did not have state agreement acts and there was no need for 
amendments to legislation to affect an agreement, agreements between governments and companies could be 
completely confidential and the governments could use commercial-in-confidence provisions to make sure 
nobody even knew what was in them. I have always had the view, apart from the arguments Hon Robin Chapple 
uses against state agreement bills, that the good thing about them is we all know every word of the agreement. It 
is a public document. It is debated in Parliament and every citizen of the state knows exactly what is in it. If we 
did not have them, we could have confidential agreements between governments and companies that nobody 
would even know about. There is a benefit to be had by them. We should continue to encourage companies to 
have them. If we are going to do that, we should make sure that Parliament does not unilaterally amend the 
agreements that have been reached by governments and companies together. I thank members for their interest in 
the legislation. It has been an interesting debate.  

Hon JON FORD: I thank the minister for that response. The reason I felt I had to raise that—I do not agree with 
everything that the minister just said—is that it is convention that the house progresses carefully when dealing 
with agreement acts for all the reasons the minister mentioned. Perhaps it was the heat of the debate, particularly 
yesterday, but people listening to the debate could have been confused into thinking that the government was 
putting the case that Parliament could not do anything else but accept or reject the bill.  

Hon Norman Moore: I have never argued that. Parliament can do whatever it likes. 

Hon JON FORD: I am glad the Leader of the House has clarified that.  

Hon Norman Moore: It is merely a convention, and for good reason.  

Hon JON FORD: But people listening to the debate yesterday might have been confused about that. I agree 
with what the Leader of the House is saying. The issue of sovereign risk is subjective to a point. Once a licence 
is issued, sovereign risk really steps in from a liability perspective to the people of Western Australia. The Labor 
Party, like the Liberal Party, would not seek to damage the reputation of the Western Australian taxpayers—the 
people we represent—either internationally or domestically; so we treat these matters very carefully. I thank the 
minister, in anticipation that we will move quickly through the remainder of the bill, for his candour and his 
participation in all the issues that we have discussed during this debate. 

Postponed clause put and passed.  

Title put and passed. 

Bill reported, without amendment. 

Report 

Report of committee adopted. 
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Third Reading 

Bill read a third time, on motion by Hon Norman Moore (Leader of the House), and passed. 
 


